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APPLICATION OF BANKRUPTCY STAT- 
UTE TO A FRATERNAL ASSOCIATION. 

















The Circuit Court of Appeals for the 
Third Circuit holds that an unincorporated 
fraternal beneficial association may be adju- 
dicated a bankrupt, the 
whereby it reaches this conclusion appears 
Re Order 


and reasoning 
to us somewhat extraordinary. 
of Sparta, 242 Fed. 235. 

The theory upon which this conclusion is 
reached is best shown by the following ex- 
cerpt from the opinion: 


“If each word of the phrase in question— 
‘any unincorporated company’—be taken 
singly, and be given what may be called its 
ordinary and popular meaning, there would 
be little hope of successful attack on the 
adjudication. But no doubt the argument 
may fairly be made that the phrase should 
be considered as a whole, and also in the 
light of the subject-matter of the act, and 
that, when thus considered, the word “com- 
pany” may have been intended to carry a 
more restricted meaning. Accordingly we 
have taken the argument into account, but 
we still see no sufficient reason for béliev- 
ing that the Order of Sparta is outside even 
the narrower meaning ‘of the word. As 
amended in 1910, section 4 provides that the 
following three classes or groups may be 
adjudged bankrupt in adverse proceedings : 
(1) Any natural person, with certain excep- 
tions; (2) unincorporated company; (3) 
any moneyed, business, or commercial cor- 
poration, with certain exceptions—partner- 
ships being separately dealt with in section 
5 (Comp. St. 1916, § 9589). It seems clear, 
therefore, that an unincorporated group of 
individuals, not a partnership, is (speaking 
broadly) referred to as a ‘company,’ and 
is to be found somewhere between a natural 
person and a corporation; but, as these 
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groups are of many kinds, the question re- 
mains whether etery kind is a “company” 
in the precise stautory sense, even if, e. g., 
its object should be wholly or chiefly chari- 
table or educational or social. We shall 
not attempt to answer this question without 
qualification; the case before us does not 
call for such an answer, and we think it 
sufficient to consider one situation at a time. 
But in our opinion this much may be safely 
and reasonably said: Whatever may be the 
full scope of the word ‘company,’ it does 
include at least any unincorporated associ- 
ation or group of individuals whose object 
and purpose are either wholly or chiefly of 
the same kind as the object and purpose of 
a moneyed business, or commercial cor- 
poration. A corporation is also a group of 
individuals, and the fact that one group has 
a charter, while another group with an 
identical object has none, hardly furnishes 
a sufficient reason for exempting the latter 
from the scope of the act. We do not say 
that congress might not in plain language 
exempt One group, and not the other ; but it 
seems sound to conclude that, if the meaning 
of the act be in doubt, we may properly 
resolve the doubt in favor of the meaning 
that the unincorporated group is at least as 
inclusive as the group of corporations. In 
a word, if ‘any unincorporated company’ 
includes at least a group of individuals do- 
ing ‘business’ in the same sense as business 
when carried on by a corporation, then such 
a company iS certainly subject to the act. 
We repeat that we do not attempt to decide 
how wide the meaning of ‘company’ may 
be; we simply hold that in any event it is 
wide enough to include a ‘business’ com- 
pany without a charter.” 


The fault we find with this reasoning is 
that the business of a fraternal association 
can never be a “moneyed, business or com- 
mercial corporation.” The words “any un- 
incorporated company” should, therefore, 
be construed to mean any unincorporated 
moneyed, business or commercial company. 


But the court impliedly agrees that this is 
true because its opinion further says: 
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“Is the Order of Sparta a business com- 
pany? About this we have little doubt. Un- 
questionably it has social features also ; our 
information about them is‘scanty, but so 
far as this record discloses they are sub- 
ordinate and incidental. The chief object 
of the order is beneficial. ‘The members 
desire first of all to make pecuniary pro- 
vision for the future, and the social side of 
the. Order takes a secondary, although no 
doubt a useful place. During its life the 
Order collected and paid out large sums of 
money,” etc. 


This is enough to show the theory upon 
which the court goes to show the unincor- 
porated Order was a business company. But 
if the purpose was benevolent would it 
make any difference, what was the extent 
of its benevolent activities in determining 
whether or not it was a business company 
or corporation, as the case might be? 


This company was of the usual class of 
such associations. It was the representa- 
tive of a body of associates—a mere agency 
to conduct their business inter sese. It had 
no power to make a contract outside of 
carrying out its function as a sort of clear- 
ing house between associates. It could 
notify members of deaths, that assessments 
were levied to pay benefits for deaths and 
cancel certificates of those not paying assess- 
ments. It could not even do the latter— 
the certificates were automatically kept in 
force or rendered invalid. 


If a certificate were not paid a judgment 
could be obtained against the Order. But 
payment of the judgment did not depend on 
the Order being possessed of any property, 
but it would have to be collected out of the 
members, who sustained a sort of partner- 
ship among themselves. 


All of this, however, does not constitute 
the Order a business company. These de- 
tails are but in the plan of its benevolent 
activities. It owns no stock, issues no stock 
and, essentially, does not own the office fix- 
tures that stand in its name. Those belong 
to the members of the Order. 





| NOTES OF IMPORTANT DECISIONS. 





DIVORCE—WIFE AWARDED SEPARATE 
MAINTENANCE REFUSING TO RETURN TO 
HUSBAND.—In Appleton v. Appleton, 166 Pace, 
61, decided by Washington Supreme Court, it is 
held that refusal by wife, who has been grant- 
ed separate maintenance, to return to her hus- 
band, where he in good faith requests her 


for divorce, if continued for the statutory pe 
riod. Whether the request by the husband for 
her to return is in good faith is a question of 
fact. 

This seems a somewhat singular ruling. Aban- 
donment is a question of intent. But here the 
intent that is to make the wife’s remaining 
away under a judicial decree a condition of 
abandonment is that of the husband in making 
his offer. If he does not offer in good faith to 
take her back he has‘no case for abandonment. 
But if he does offer in good faith and she does 
not believe in his good faith, it does make a 
case of abandonment. She is not to be put to 
chance of losing the separate maintenance that 
has been adjudged to her by making a mistake 
in her guess as to his good or bad faith in mak- 
ing the offer for her to return. 

She might be willing to return, if she believed 
the offer was in good faith. Of course she ought 
not to be willing to return if she did not so be- 
lieve. 

While as the court says, “the law is inclined 
to encourage reconciliations and the resump- 
tion of marriage relations between estranged 
spouses,” it may not be inclined to put a pen- 
alty on a wife for not giving full credit to the 
protestations of a formerly recreant husband, 
should ,they happen to be sincere. 





‘ 

HUSBAND AND WIFE—ABANDONMENT 
BY WIFE NOT ABANDONMENT OF TEN- 
ANCY IN COMMON.—In Doherty v. Russell, 
101 Atl. 305, decided by Supreme Judicial Court 
of Maine, the facts show that a life estate was 
devised to a man and his wife during their 
natural lives and to the survivor of them. At 
the time of the probate of the will the husband 
and wife were in possession of the estate de- 
vised. In 1893 the wife deserted her husband 
and he obtained a divorce from her in -1896. 
He lived on the estate until his death jn 1916. 
The wife having remarried then went into pos- 
session. During the twenty-three years inter- 
vening nothing was done by the wife in the 
way of making any claim to the property in 
question. Upon her re-entry suit was brought 
by the remaindermen. There was judgment in 
the upper court for defendant. 
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Speaking of adverse possession and exclusion 
under statutes of limitation, it was said the 
husband occupied the property the same after 
the separation as before and this was not a hos- 
tile possession as to her and “it is well settled 
that” a life tenant cannot by his declaration, 
acts or claims of a greater or different estate 
make it adverse so as to enable himself or 
those claiming under him invoke the statute 
of limitations. 

But it was claimed that laches on her pari 
created a bar. But the court rejected this con- 
tention that “no laches can be imputed to one 
who has no remedy or right of action, and to 
hold the bar of the statute could run against the 
title of a person so circumscribed would be sub- 
versive of justice, and would be to deprive such 
person of his estate without his day in court.” 

The court, however, concedes that one co- 
tenant may oust the others and set up an exclu- 
sive right of ownership in himself and that an 
open, notorious and hostile possession of this 
character’ for the statutory period will ripen 
into a title as against the co-tenants who are 
ousted. 

It should be said additionally, that the hus- 
band also contracted marriage, and the will left 
the estate to him and his wife without calling 
her by name. It would seem,-therefore, that 
while ordinarily the mere desertion on her pari 


“and remarriage would only amount to abandon- 


ment of him, the form of the devise would give 
it a double’significance. And even, if that were 
not so, still his remarriage would be evident- 
iary of a hostile possession so far as his former 
wife was concerned. He began to hold posses- 
sion in a different character from that before. 





FOREIGN CORPORATIONS—SUIT BY RE- 
CEIVER AGAINST STOCKHOLDERS FOR 
UNPAID ASSESSMENTS.—In 85 Cent. L. J. 75, 
there was treated the question of Limitation of 
the Principle that a Court will take Jurisdiction 
of the Internal Affairs of a Foreign Corporation. 
Therein was noticed a ruling by Supreme Court 
of Vermont to the effect that the principle of 


“no jurisdiction did not bar suit in a court of 


chancery where all the parties for a proper ad 
justment were before the court and exercise of 
a state’s visitorial power was not involved. 

In McDermott v. Woodhouse, 101 Atl, 375, de- 
cided by New Jersey Court of Errors and Ap- 
peals, it is ruled that only in the court of the 
domicile of a corporation may it be determined 
what assessment may be levied upon stockhold- 
ers upon unpaid stock for the payment of debts 
owing by an insolvent corporation. 

It was said: “The propriety and amount of 
an assessment to pay creditors are internal 





affairs of the corporation with which the courts 
of another jurisdiction will not intermeddle.” 

In. our discussion of the limitation above 
stated we spoke of the principle pertaining espe- 
cially to courts under our dual system of gov- 
ernment and suggested that statutes permitting 
foreign corporations to carry on business else- 
where worked an estoppel both upon creditors 
and especially upon stockholders setting up such 
an objection as a jurisdictional ground. 

In the Vermont case we there considered the 
ruling as by New Jersey court ‘was conceded, 
but there was a limitation upon its application 
because visitorial power was not concerned in 
the particular suit. 

The New Jersey case seems to us to bring 
more squarely to the fore the question whether 
the state of a corporation’s domicile does not 
abate from its sovereignty when it permits a 
corporation to go abroad as a natural person 
goes abroad and there do business. It does not 
lie in the mouth of the corporation’s stock- 
holders to interpose any objection as to internal 
management and, correspondingly, it is to be 
said that creditors trust the corporation know- 
ing what the state has done and the stockhold- 
ers have farthered being done. : 

The theory upon which courts have proceeded 
as to their internal affairs principle is good only 
as a theory, or as an abstract principle, and 
not as one that may not be qualified by concrete 
facts. 








RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS ASSOCIATION COM- 
MITTEE ON PROFESSIONAL ETHICS. 

QUESTION No. 129. 

Collections ; Employment; Relation to Client; 
Relation to Third Person—Lawyer’s duty in re- 
spect to payment or attachment of fund in his © 
hands after its assignment by his client to for- 
eign debtor of another of his clients—A lawyer 
has collected a claim on behalf of the X Com- 
pany, a foreign corporation. He has banked 
the money and written to the said company, 
reporting the collection, and asking instructions 
as to remittance. Pending the action on that 
claim and before collection, he was retained by 
another client, to collect a claim against Y Com- 
pany, also a foreign corporation. He has made 
a demand on the latter company, which demand 
has been disregarded, and would begin an ac- 
tion and apply for a warrant of attachment if 
he knew of any property of Y Company within 
the jurisdiction. In this condition of affairs 
he receives a letter from Y Company to the ef- 
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fect that it has acquired the assets and taken 
over the business of X Company; that the law- 
yer’s letter to X Company has been turned over 
to Y Company, and that the money collected 
for X Company is the property of Y Company, 
and should be remitted to it. This is the first 
knowledge or notice that the lawyer has re- 
ceived of Y Company’s interest in- the fund. 
He asks the advice of your committee. Assum- 
ing that he is satisfied of Y Company’s title to 
the fund, should he remit, and thus deprive his 
second client of the best chance to collect; or, 
should he attach the fund on behalf of the sec- 
ond client, or, by informing the latter of the 
facts, enable him, through some other attorney, 
to attach the fund? Is it a material fact in 
this connection that Y Company is not the law- 
yer’s client, but is a successor in title to a 
client? 
ANSWER No. 129. 

In the opinion of the committee, the lawyer 
should at once advise the second client that he 
is unable to represent him further in the mat- 
ter, as he finds that he has a previous profes- 
sional connection inconsistent with such further 
representation. He should at once remit to Y 
Company as instructed. The lawyer has not 
fully performed his duty to X Company until 
he has remitted to that company or its assignee. 


QUESTION No. 136. 

Relation to Third Person; Mercantile Agency; 
Collection Agency—Use of attorney’s name upon 
collection letters—disapproved.—A is a mer- 
cantile agency which furnishes to merchants for 
a consideration, on its letter-head, collection Iet- 
ters. The letter-head bears the name of A and, 
inconspicuously, the name of B, attorney. The 
letter states that unless the account is paid, it 
will be turned over to B. B takes such claims 
for collection at prevailing rates. B retains all 
collection fees, divides with nobody and pays 
nothing either for securing the business or for 
having his name on letter-head of A. 

Is B’s name on letter-head of A proper? Is 
statement in letter, that unless paid, claim will 
turned over to B for collection, proper? 

ANswerR No. 136. 

In answer to Question No. 47—VIII d, this 
committee expressed the opinion that there was 
no impropriety in a lawyer permitting a collec- 
tion agency doing a general  cellection 
business, to print upon its stationery or 
advertisements, “A. B., Attorney,” or “A. 
B., Counsel.” The committee is now ad- 
vised that the committee of this asso- 
ciation on the unlawful practice of law, 


which has been dealing for a long time with — 





the subject of collection agencies and their 
relations to members of the bar, has announced 
certain positions as fundamental to a solution 
of the difficult questions that have emerged in 
this connection; viz., (a) There shall be no 
solicitation of business either by lawyers direct- 
ly or in behalf of lawyers by organized agencies 
of any kind. (b) There shall be no division of 
fees between laymen and lawyers. (c) Lawyers’ 
services shall not be “hawked about” by lay- 
men. (d) Neither corporations nor laymen 
shall be permitted to practice law. 

In order to avoid any conflict between the de- 
liverance of two committees of the same asso- 
ciation, in answer to the foregoing question, 
this committee, calling attention to its Answer 
47—VIII d, and to Clause (c) above quoted, is 
of the opinion that the practice disclosed by 
the first question is objectionable in that the 
stationery is sold, distributed to and used by 
others than the collection agency for whom A 
is counsel or attorney. 

The exploitation of the lawyer’s services by 
the mercantile agency, being in the opinion of 
this committee improper, it disapproves the use 
of the statement in the letter. 








BRITISH WORKMEN’S COMPEN-~ 


SATION LAW—WHEN DOES AN 
ACCIDENT ARISE OUT OF EM- 


PLOYMENT ?* 


This, the closing article of the series, 
which through the courtesy of the editor 
we have been enabled to write concerning 


this statute, will deal with the question — 


which has given by far the most work to 
the courts, namely, when does an accident 
arise out of and in course of a workman's 
employment? ‘To entitle him to compen- 
sation the accident must satisfy that con- 
dition, and much ingenuity has been exer- 
cised over that point. The decisions of 
the courts, too, are conflicting, at times 
swaying one way, at times the other: some- 
times the trend of judicial opinion would 
seem to be favorable to the workman, but 
whenever any such principle is being: de- 
veloped it is soon checked by a series of 


- *Former articles in this series appeared in 84 
Cent. L. J. 302,398; 85 Cent. L. J. 4, 81. 
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decisions which seem to favor the employer. 
We use the terms “workman” and “em- 
ployer,” but usually the latter is only nomi- 
nally concerned with the action: he is in- 
sured against workmen’s compensation 
risks, and the defence to any action against 
him is made and carried through by his 
insurance company. 

In the position of the decisions at present 
it is difficult to give any clear answer to the 
question stated above, which, expressed in 
other words, is in effect this: What amount 
of evidence is necessary to show that the 
accident is of the character required by the 
act? Generally speaking, the onus of prov- 
ing his case rests upon the applicant, and 
if he leaves the case in doubt as to whether 
these conditions are fulfilled or not, his 
claim will not be upheld; and this onus is 
none the less because the workman who 
could give the best information happens to 
be dead. On the other hand, the applicant 
is not bound under this act any more than 
he is bound in other cases to prove by posi- 
tive and direct evidence that the accident 
answers to the description required by the 
statute. It wilf suffice if he puts before the 
court evidence from which the arbitrator 
can reasonably infer that the accident was of 
the necessary character. The question then 
comes to this, what facts will be sufficient 
for that purpose. The cases seem to be 
capable of being grouped into three classes. 


1. If the known facts are equally con- 
sistent with either alternative, namely, that ! 
the accident has or has not arisen out of 
or in course of the employment, there is no 
room for inference either way, the onus 
has not been discharged, and the applicant’s 
case fails. For example, take the case of 
Gilbert v. Owners of the Nizami.'| An en- 
gineer left his ship, which was in dry dock. 
to go home to dinner. He was subsequently 
seen on his returm at the dock but was never 
seen again alive. His dead body was found 





in the dry dock, he having apparently fallen 
into it when seeking to board the ship. It | 
{ 


(1) 1910, 2 K. B. 555. 


was held that there was no evidence that he 
had been killed by accident arising out of 
and in the course of the employment. 


2. If the proved facts are not equally 
consistent with either alternative but point 
rather in one direction than in the other, 
the arbiter is entitled to apply his knowl- 
edge of what happens in ordinary life, and 
may properly consider the probabilities of 
the accident having happened in one way or 
the other. Grant v. Glasgow & Southwest- 
ern Railway Co.? exemplifies this propo- 
sition. The deceased workman was a rail- 
way policeman whose duties necessarily took 
him to various parts of the premises, in- 
cluding the sidings. It would appear that, 
whilst returning from the town whither he 
had been on business he pased through a 
gate leading onto the siding, which gate 
was usually closed but on this occasion had 
been opened by someone. Deceased was 
found in the siding, having been run over 
and killed. -It was held that there was suf- 
ficient evidence that he had been killed by 
an accident arising out of and in course of 
the employment. 


3. If the facts show that at the time of 
the accident the injured workman was doing 
something outside the usual limits of his 
employment, or that he was at a place where 
he would not usually be found in the course 
of his employment, the onus of proof is not 
discharged until the applicant has shown 
affirmatively that the act or the position of 
the workman was justified by lawful orders 
or recognized practice or the like. Thus in 
Douglas v. United Mineral Co., Ltd.,° a 
man was killed while being hoisted up the 
shaft of a mine. It was a wrong course 
for him to adopt but it was proved to be 
a common practice. The Court of Appeal 
held that the dependents had established 
their claim to compensation.. On_ the 
other hand in Miller v. North British Loco. 
Co.,* it was found that the deceased, a 


(2) 45S. L. R. 128, 
(3) 1900, 2 W. C. Cc. 15. 
46 8. L. R. 755. 





152 


No. 9 





CENTRAL LAW JOURNAL 





craneman, had no right to be at the place 
where his dead body was found unless he 
had some special order, or the other crane- 
man was not on duty. No such order was 
proved, and the other craneman was on 
duty. It was held that the accident did not 
arise out of or in the course of the employ- 
ment. Donatp MAcKAy. 


Glasgow, Scotland. 





. BAR ASSOCIATION WHICH DOES 
THINGS. 


The recent annual meeting of the Illinois 
liar Association was unique in at least two 
particulars: first, there were only two ad- 
dresses—the president’s address, by Mr. 
Albert D. Early, of Rockford, Ill., and the 
other the annual address by Hon. John 
DeWitt Warner, of New York; second, 
the committee reports not only blazed some 
new trials, but offered carefully worked 
out plans for pushing forward the work of 
the Association and raising still higher the 
echical, intellectual and professional stand- 
ards of the profession. It is of the com- 
mittee reports that we wish particularly to 
speak. 

While it makes little: difference where 
and when the Association met, for historic 
accuracy we will state that the city of 
Danville enjoyed the distinction of being 
its host, and that June 1 and 2, 1917, were 


the days upon which it convened and ad- 


journed, respectively. 


The president’s address covered the us- 
ual subjects of local legislation during the 
interim between the last session and the 
present meeting of the Association. The 
subject of the proposed constitutional con- 
vention, however, was the subject which 
received the most thorough treatment and 
discussion. This was also the general 
theme of every day’s discussion. 

The discussion of proposed constitu- 
tional reforms ran the whole gamut of con- 





stitutional provisions, from legislative rep- 
resentation to judicial organization. Many 
and noted were the speakers, whom in 
rapid succession (since they were limited 
to fifteen minutes each) bombarded the 
convention with live, carefully considered 
suggestions. Such a symposium of ideas 
and ideals—the contributions of men 
skilled by study and experience in the var- 
ious subjects treated, and boiled down to 
the fifteen minute concentration point was, 
to say the least, unusual, and should prove 
of incalculable value to any constitutional 
convention in Illinois or any other state. 


To give some idea of the wide range 
of subjects discussed and the high abil- 
ity of the speakers, we hereto append the 
subjects and speakers: “The Need and 
Contents of a New Constitution,” by 
Nathan William MacChesney, of Chicago, 
E. C. Kramer, of East St.. Louis and John 
C. Murphy, of Aurora; “Constitutional Re- 
vision and Amendment,” by Walter F. 
Dodd, of Springfield; “Legislative Repre- 
sentation and Organization—Senatorial Ap- 
portionment—Minority Representation,” by 
James W. Garner, of the University of 
lilinois ; “Requirements of Legislation,” by 
I'rnst Freund, of the University of Chi- 
cago; “Military Organization,” by H. W. 
Ballantine, of the University of Illinois; 
“Tenure. of Office and Civil Service,” by 
Walter I. Manny, of Mt. Sterling; “Elec- 
tions and Their Machinery,” by Hon. 
Thomas F. Scully, of Chicago; “The 
Initiative, Referendum and Recall,” by Ed- 
ward F. Dunne, of Chicago. 

The subject of Reform in Criminal Pro- 
cedure consumed an entire session of the 
convention and the following took part in 
the discussion: Robert W. Millar, of 
Northwestern University ; Oliver A. Hark- 
er, of the University of Illinois; Hon. F. H. 
Poggs, of Urbana. Involved in a proper 
administration the criminal law is the ques- 
tion of “Psychopathic Work in the Crimi- 
nal Courts.” This subject was handled by 
one whose work has achieved national rec- 
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ognition, Dr. Herman Adler, Director of 
Juvenile Psychopathic Institute, Chicago. 
Mr. Wm. C. Graves, Superintendent of II- 
linois State Reformatory at Pontiac, also 
took part in this discussion. 

It is to several particular committee re- 
ports, however, that we wish to direct spe- 
cial attention. In addition to thirteen stand- 
ing, fourteen special committees reported 
at this convention ; and most of the reports 
were far from being of the perfunctory 
kind. 


Raising the Standards of Legal Educa- 
tion —Of more than ordinary interest are 
the suggestions of the Committee on Legal 
Education, of which James Parker Hall is 
the chairman. 


The report of this committee made sev- 
eral recommendations, all of which were 
approved by the Association. We wish to 
refer to two of these recommendations. 


The rules of the Illinois Board of Law 
I-xaminers provide that applicants for ad- 
mission to the bar shall submit proof of 
preliminary general education equal to that 
necessary to secure a diploma of a four 
year course Illinois high school. It is per- 
mitted (by rule 4), however in lieu of a 
high school diploma to present the afh- 
davit of the principal of any Illinois high 
school that. the applicant has taken a spe- 
cial examination and met all high school 
requirements. The committee objecting to 
this rule, states reasons which are quite 
The report says: 


From January, 1911, to March, 1916, 
2,404 first applications for admission to the 
bar examinations were granted by the 
board. Of this number, 526 (nearly 22 per 
cent) proved their preliminary education 
wholly by the special examinations permit- 


convincing. 


ted under rule 4, and 234 more (nearly 10. 


per cent) proved it partly by such examina- 
tions. In all, nearly one-third (760) of the 
applicants took some advantage of this pro- 
vision, and of these 676 (nearly 90 per 
cent) were students in the Chicago night 
law schools, Four hundred and forty-one 
of them were examined by a single individ- 
ual. But 62 applicants who had studied in 








law offices proved any part of this prelimi- 
nary education by these special examina- 
tions. It is evident that the opportunities 
for laxity, if not for fraud, under this pro- 
vision are very marked. Examinations 
given to an entire class at the end of a reg- 
ular high school course, or regularly set by 
some Officially recognized examining board 
are far more likely to be of uniform grade 
and of fair difficulty than are special ex- 
aminations prepared at irregular intervals 
for particular students or group of students 
by persons who are chosen and paid for 
the work by the students themselves or by 
those who have a direct interest in the suc- 
cess of such students. 


Another recommendation of the commit- 
tee proposes to abolish the rule which per- 
mits an applicant to acquire all his legal 
education in a lawyer’s office on condition 
that the attorney who permits a law student 
to study in his office shall also certify that 
he has passed a satisfactory examination. 
In lieu of this the committee recommends 
two years study in a law school approved 
by the Board of Law Examiners. In this 
behalf, also, the Committee is able to as- 
sign incontrovertible proofs of the wisdom 
of its suggestions. On this point the re- 
port states: 


“The provision, recently adopted by the 
Supreme Court, that office students must 
submit to weekly examinations by a li- 
censed lawyer, does not greatly improve 
the quality of office study. The larger 
topics of the law have developed to such 
an extent that very few persons are quali- 
fied to teach them who have not devoted 
io them considerable special study. Many 
lawyers have some expert knowledge of a 
few subjects that constantly recur in their 
individual practices, but few are qualified 
to teach the wide range of topics covered 
by the bar examinations. 


“In addition, when we consider the de- 
mands of practice upon the energies of any 
fairly capable and successful lawyer, the 
amount of time that he can devote to law 
students in the office must be, save in the 
rarest cases, unsatisfactorily meager. What 
may have been practicable in this regard a 
generation ago, is to-day seldom possible, 
en account of the growth of the law, the 
greater preoccupation of capable lawyers, 
and the changes in office methods by which 
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stenographers and typists do, as a matter 
of routine, much that used to be made of 
educational value to the law student. 


The great improvement that has taken 
place in recent years in the medical profes- 
sion has been due primarily to the require- 
ment by most of our states of a good med- 
ical school education from all applicants 
for a license to practice medicine. The le- 
- gal profession has as yet done nothing com- 
parable with this to assure the professional 
competence of its members. It is not 
claimed that incompetent lawyers are as 
great a menace to the community as are 
incompetent doctors, for the latter endan- 
ger the bodies of men rather than their 
rights, and are more frequently summoned 
in emergencies that exclude inquiry and 
Geliberate choice than are lawyers; but, 
within his sphere of activity, a poorly 
trained lawyer is a ‘social liability, whose 
influence in bringing discredit upon the ad- 
ministration of justice is responsible for not 
a little of the popular distrust of the pro- 
iession. 


The bar of our state will perform a pub- 
lic service if it asks that applicants for ad- 
mission to it shall have received at least a 
part of their training by means of those 
better instruments of legal education that 
have been developed during the last gener- 
ation; and your committee, therefore, rec- 
ommends that the Supreme Court be re- 
quested to change rule 39 so as to require 
from all applicants for admission to the 
bar at first one year, and later two years, 
of study in a law school approved by the 
Board of Law Examiners, according to 
standards to be established by the Supreme 
Court. 

Organizing District Bar Associations.— 

The Committee on Organization pro- 
posed and carried out a rather novel ex- 
periment. For several years the Illinois 
State Bar Association had been attempting 
to organize the local bar associations of the 
state. The organization committee had been 
using various methods to accomplish this 
end but it remained for the committee of 
1915-1916 to make and carry out the sug- 
gestion that district meetings be held in 
each one of the seven Judicial Supreme Dis- 
tricts under the auspices of the state asso- 





ciation. The present committee on organiza- 
tion acted on this recommendation and 
arranged a series of meetings which were 
held in the seven judicial districts. 


The report of the committee explains the 
modus operandi. It says: 


As the Organization Committee consists 
of one member from each Supreme Judicial 
District, each member arranged and -man- 
aged the meeting in his particular district. 
The secretary’s office assisted in advertis- 
ing these meetings to the extent of sending 
a letter and frequently two letters to each 
lawyer in each respective district. President 
Early and Secretary Stephens attended all 
of the meetings, while Simeon Straus, 
Chairman, of the Committee on Corpora- 
tions Assuming to Practice Law, Ernest L. 
Kreamer, Chairman of the Committee on 
New Members, and Messrs. Voigt, Brown, 
Wilson, Buntain, Provine, Puterbaugh, 
Hay, Sherman and Velde, of the Board of 
Governors, attended one or more of the 
meetings. 


The program of the district meetings 
were practically all ‘the same. The Board 
ot Governors of the State Bar Association 
suggested several questions for discussion 
and these questions were discussed at each 
meeting. Also at each meeting a new ques- 
tion was proposed and carried on to the 
following meeting, with results that when 
we came to the last meeting at Freeport the 
day was too short to discuss all of the prop- 
osition. 


In each of the districts a district organi- 
zation was completed, officers elected and 
plans made for bigger and better meetings 
during the coming year. We know of 
nothing which has caused such a revival of 
interest in the State Bar Association as the 
ineetings held during the past year, and we 
recommend the association make the dis- 
trict meetings a feature of its future efforts. 


We also recommend that the minutes of 
the various district meetings, which are at- 
tached hereto, be printed in full in the an- 
nual report of the State Bar Association 
for this year, in order that proper perma- 
nent record may be made of the actions of 
the various federations. 


Y 
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Plan for Pensioning Aged Lawyers.— 
Another very interesting scheme was pro- 
posed and, as in the case of the committee 
just referred to, carried out. This was a 
plan for creating what shall be known as 
a “Retirement Fund for Aged Lawyers.” 
A committee had been appointed for this 
purpose at the last meeting of the associa- 
tion, and this committee, like all the others 
that reported at this meeting of the associ- 
ation, was infected with the ambitious germ 
to do something as well as to say some- 
thing. So the committee not only recom- 
mended the establishment of such a fund 
but declared that they had raised over 
$3,000 as a nucleus to give the proposition 
a good start. In its report, the committee, 
in explaining the plan on which it began 
its operations, said: 


A board of seven trustees of the trust 
to be known as “Illinois Bar Pension Foun- 
dation,” has been constituted. It is com- 
posed of Messrs. John Barton Payne, Har- 
rison Musgrave, Robert Redfield and 
Nathan William MacChesney, appointed by 
the president of this association, and the 
Honorable Chief Justice Craig, Dean Bal- 
lantine, and President Early, ex-officio. Mr. 
MacChesney has been elected the chairman, 
and Mr. Redfield the secretary-treasurer of 
the board. ‘The trustees have also desig- 
nated the Central Trust Company of IIli- 
nois, in Chicago, as the legal depository of 
the funds held by them. 


The committee at its meeting in Decem- 
ber adopted the following form of letter 
to bring the project to the attention of all 
the members of the association for their 
action : 


At the last annual meeting (1916) of the 
association the plan was adopted for rais- 
ing and administering a fund to be known 
as the “Illinois Bar Pension Foundation,” 
tor the aid of retired lawyers in extreme 
need. It appears in the proceedings of the 
meeting, from which the enclosed reprint 
is taken. Briefly, it comprises the follow- 
ing features: 


i. A Board of Trustees to hold and ad- 
minister the fund itself. 





2. A committee on the general subject 
of the fund, and to examine applications 
and make recommendations as to its use in 
specific cases. 


3. The establishment of a nucleus of 
the fund by contributions of members spe- 
cially interested in the project. 


4. Annual contributions to the fund in 
the sum of $1 per member from those mem- 
bers assenting in advance to be billed for 
same with the annual dues. 

The machinery of the “Illinois Bar Pen- 
sion Foundation” is now fully established, 
the fund exists in a very respectable 
amount, other substantial pledges of addi- 
tions to the principal are in hand available 
for collection, there are 232 annual contri- 
butions of one dollar each pledged, and the 
resources in our membership have only be- 
gun to respond. 


The organization having been accom- 
plished, the building up of the fund should 
now be the object of an active campaign, 
to reach every member of the association 
by direct solicitation. This could best be 
done by changing the personnel of this 
committee so as to adapt it better for work 
of that kind, and we recommend that this 
be done. We also recommend that the 
committee be established as a permanent 


. one, under the name of Committee on the 


Illinois Bar Pension Foundation. 


Ordinarily we do not give such promi- 
nence to the reports of meetings of state 
bar associations. This is because usually 
they do not deserve such prominence. It 
will be admitted, however, by every candid 
critic that the Illinois association has set a 
worthy example for other bar associations 
to follow. Organization, as a general rule, 
puts a dead weight upon all individual initi- 
ative, but where this obstacle is overcome, 
there is no more effective means to uplift 
the profession, strengthen the government 
and aid society than in doing effective work 
through the various committees of our state 
bar association. We congratulate the IIli- 
nois Bar Association on its splendid record 
of achievement during the last year. 


A. H. Rossins. 
St. Louis, Mo. 
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CHARITIES—NEGLIGENCE IN EMPLOYING 
SERVANTS. 


GOODMAN v. BROOKLYN HEBREW ORPHAN 
ASYLUM. 


Supreme Court, Appellate Division, Second De- 
partment. June 22, 1917. 


165 N. Y. Supp. 949. 


The general principle protecting charitable 
institutions from actions for negligence does not 
include negligence that results in the choice of 
incompetent, unskillful, or careless servants. 


JENKS, P. J. The general principle that 
protected such institutions as the defendant 
from actions for negligence, as declared in Cor- 
bett v. St. Vincent’s Industrial School, 177 N. 
Y. 16, 68 N. E. 997, and Ackley v. Board of 
Education, 174 App. Div. 44, 159 N. Y. Supp. 
249, does not include their negligence that re- 
sults in the choice of incompetent, unskillful. 
and careless servants. Thus in McDonald v. 
Massachusetts General Hospital, 120 Mass. 432, 
21 Am. Rep. 529, the court apply the general 
principle, but say: 


“It might well be questioned whether any 
eontract could be inferred between the plaintiff 
and defendant. It has offered to him freely 
those ministrations which, as the dispenser of 
a public charity, it has been able to pro- 
vide for his comfort, and he has accepted them. 
It has no funds which can be charged with any 
judgment which he might recover, except those 
which are held subject to the trust of main- 
taining the hospital. If, however, any contract 
can be inferred from the relation of the parties, 
it can be only on the part of the corporation 
tha: it shall use due and reasonable care in the 
selection of its agents. Where actions have 
been brought against commissioners of. public 
works, serving gratuitously, for negligence in 
earrying on the work, by which injury has oc- 
curred, it has been held that they were not 
liable if proper care had been used by them in 
selecting those who were actually to perform 
the work. Holliday v. St. Leonard’s, 11 C. B. 
(N. 8.) 192. The liability of the defendant cor- 
poration can extend no further than this; if 
there has been no neglect on the part of those 
who administer the trust and control its man- 
agement, and if due care has been used by them 
in the selection of their inferior agents, * * * 
it cannot be made responsible.” 


McDonald’s Case is cited generally as an au- 
thority in Corbett’s Case, supra. See, too, Van 
Tassell v. Manhattan Eye & Ear Hospital, 15 
N. Y. Supp. 620; Joel v. Woman’s Hospital, 89 
Hun, 73, 35 N. Y. Supp. 37; Corbett v. St. Vin- 
cent’s Industrial School, 79 App. Div. 343-348, 79 
N. Y. Supp. 369, affirmed 177 N. Y. 16, 68 N. E. 





997; Benton v. Boston City Hospital, 140 Mass. 
18, 1 N. E. 836, 54 Am. Rep. 436; Farrigan vy. 
Pevear, 193 Mass. 147, 78 N. E. 855, 7 L. R. A, 
(N. S.) 481, 118 Am. St. Rep. 484, 8 Ann. Cas. 
1109; Plant System, ete., v. Dickerson, 118 Ga. 
647, 45 S. E. 483; 7 Labatt on Master and Serv- 
ant 2d Ed.) 7683-7686; Shearman & Redfield on 
Negligence 2d Ed.) § 331. See, too, the discus- 
sion in Hordern v. Salvation Army, 199 N. Y. 
233,.92 N. E. 626, 32 L. R. A. (N. S.) 62, 139 
Am. St. Rep. 889. 


It is net necessary to determine whether this 
limitation rests in the distinction between the 
doctrine of respondeat superior and that of non- 
delegable duties, or for other reasons. This 
limitation has not been accepted without some 
criticism and protest, prompted often by the 
consideration that. a judgment on such liability 
none the less affects the defendant; but if, for 
that consideration or for any other, the prin- 
ciple should be unlimited, it should be thus de- 
clared by the Court of Appeals alone. 


The plaintiff pleaded, inter alia, that the de- 
fendant, in disregard of its duties, negligently, 
carelessly, and recklessly hired and furnished 
to the plaintiff, incompetent, unskillful, and 
eareless superintendents, agents, teachers, 
guides, and employes, and inter alia that plain- 
tiff’s injuries were sustained by reason of such 
negligence, recklessness, and wrongful conduct 
of the defendant. The counsel for the plain- 
tiff, in opening his case, did not mention this 
feature of the complaint, and, when he closed, 
the defendant moved to dismiss the plaintiff 
or. the opening. The court thereupon dismissed 
the plaintiff, and a judgment was entered, in 
that the court “upon the pleadings and upon 
the opening statement of plaintiff’s counsel to 
the jury, and upon motion of defendant’s coun- 
sel,” had ordered dismissal. But the opening 
of counsel was not the plaintiff’s pleading. The 
plaintiff should not have been dismissed, unless 
the counsel “in his opening address, by some 
admission or statement of facts, so completely 
ruined his case that the court was justified in 
granting a nonsuit.” Hoffman House v. Foote, 
172 N. Y. at 350, 65 N. E. 169. See, too, Mont- 
gomery v. Boyd, 78 App. Div. 64, 79 N. Y. Supp. 
879; Eckes y. Stetler, 98 App. Div. 76, 90 N. Y. 
Supp. 473. 


All that counsel did that can be charged up 
against the plaintiff was to omit mention of 
that feature of his complaint that I have hither- 
to described. If counsel had stated that he had 
abandoned that charge, or had admitted that he 
could not establish it, or if such change of atti- 
tude had been elicited by inquiry of the court, 
or of his opponent, or in consequence of the 
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affirmative assumption of the latter, then non- 
suit might properly have followed. But I think 
that such was not the situation when the coun- 
sel closed his address and when the court took 
up the motion-for dismissal. Baylies’ Trial Prac- 
tice, 247; Wilson v. Press Publishing Co. (Gen. 
Term, Common Pleas) 14 Misc. Rep. 514, 36 
N. Y. Supp. 12. In Brashear v. Rabenstein, 71 
Kan. 455, 80 Pac. 950, the court well say: 

“The pleadings, and not the statements, make 
the issues, and no matter how deficient a state- 
ment may be from an artistic standpoint, or 
what its shortcomings may be in the estimation 
of the critical attorney on the other side, the 
court is not authorized to end the case because 
of them, unless some fact be clearly stated, or 
some admission be clearly made which evidence 
relevant under the pleadings cannot cure, and 
which, therefore, necessarily and absolutely 
precludes recovery,” 

It follows that, despite the omission of coun- 
sel in his opening, the plaintiff should not have 
been dismissed, but he should have been afford- 
ed opportunity to establish, if possible, the neg- 
ligence of the defendant in the selection of serv- 
ants to whose culpability the casualty could be 
attributed. 


The judgment is reversed, and a new trial is 
granted; costs to abide the event. All concur. 


Note.—-Liability of Charitable Institution Based 


Solely on Negligence in Selection of Servants.— 
The doctrine announced in the instant case has 
lately been stated in Nicholson y. Atchison, To- 
peka & S. F. Hospital Association, 97 Kan. 480, 
155 Pac. 920, L. R. A. 1916D, 1029. It is said: 
“The rule seems fairly well established that 
charitable associations conducting hospitals are 
not liable for the negligence of their physicians 
and attendants resulting in injury to patients un- 
less it is shown that the association maintaining 
the hospital has not exercised reasonable care in 
the employment of its servants and physicians.” 


And this principle as thus qualified has fre- 
quently been held in other cases, as for example, 
Arkansas Midland R. Co. vy. Pearson, 98 Ark. 
399, 135 S. W. 917, 34 L.-R. A. (N. S.) 317; 
Texas Cent. R. Co. v. Zumwalt, 103 Tex. 603, 
132 S. W. 113, 30 L. R. A. (N. S.) 1206; Big 
Stone Gap Iron Co. vy. Ketron, 102 Va. 23, 45 
S. E. 740, 102 Am. St. Rep. 839: 


Many cases which declare for absolute exemp- 
tion do not discuss the question of the exception. 
Thus is the case of Jensen v. Maine Eye In- 
firmary, 107 Me. 408, 78 Atl. 898, 33 L. R. A. (N. 
S.) 141; Gable v. Sisters of St. Francis, 227 
Pa. 254, 75 Atl. 1087, 136 Am. St. Rep. 879. 

In Powers vy. Mass. Homeopathic Hospital, 109 
Fed. 294, 47 C. C. A. 122, it is said in a patient 





their charity, he takes the risk of malpractice, if 
their charitable agents have been carefully se- - 
lected.” 


In Illinois C. R. Co. v. Buchanan, 31 Ky., L. 
R. 722, 103 S. W. 272, it was said as to a rail- 
road hospital that: “Although the railroad com- 
pany is not liable in damages for the negligence 
and carelessness or unskillfulness of any of its 
surgeons, physicians or attendants ‘in charge in 
their treatment and care of the employes re- 
ceived into the hospital, yet it is obliged to 
exercise reasonable care in the selection of the 
persons who have charge of the patients; and 
if it fails to select skillful and competent sur- 
geons, physicians and attendants, it may be re- 
quired to respond in damages to any employe 
who has been injured by such incompetent or 
unskillful physicians, surgeons or attendants.” 

In Farrigan v. Penear, 193 Mass. 147, 8 Ann. 
Cas. 1109, it was held there was no liability 
where the institution had used reasonable care 
to select competent servants. ; 


But in Adams v. University Hospital, 122 Mo. 
App. 675, 99 S. W. 453, the court said: “The case 
of Hearns v. Waterbury Hospital, 66 Conn. 127, 
33 Atl. 595, seems to concede that there would 
be liability for negligence in selecting employes, 
but no liability for the negligence of the em- 
ployes themselves, if selected with due care. But 
it is manifest that if we uphold a rule which 
would make an institution of charity liable to 
a patient who has been injured by an incom- 
petent servant, negligently selected, we destroy 
the principle we have endeavored to make plain, 
that charitable trust funds cannot be diverted 
from the purposes of the donor. For it can make 
no difference, so far as the integrity of the 
trust fund is concerned, whether it be sought 
after by one who is injured by the negligence of 
a servant, or the negligent selection of such 
servant.” This case also reasoned that where 
injury arose from negligence by a nurse this 
made a case of res ipsa loquitur putting upon 
the institution the burden of showing its use of 
proper_care in the selection of the nurse, that is 
to say this would be ‘the case had the court con- 
ceded that liability could arise under either event. 


In Abston v. Waldon Academy, 118 Tenn. 24, 
102 S. W. 351, there was injury to patient from 
negligence of the managers in failing to provide 
fire escapes, but it was held there was no liability, 
because the fund could not be divested. 


It is logical to suppose that neither would 
there be liability for negligence in selection of 
incompetent servants. This was a negligence by 
a vice principal, but the court declares broadly 
that the fund is not to be diverted to satisfy 
claims for wrongs of the trustees of the fund or 
their agents. It seems to me, therefore, that the 
exception stated has been something rather thrown 
in an opinion than as necessary to be said, and 
that it really constitutes no exception at all. 


case that “if a suffering man avails himself of - 3. °- Rc 
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ITEMS OF PROFESSIONAL 
INTEREST. 


REPORT OF THE MEETING OF THE COLO- 
RADO BAR ASSOCIATION. 








Meetings of Bar Associations have come so 
frequently during the summer months that we 
have been unable to report promptly the pro- 
ceedings of the associations as they have met. 
One of the most interesting meetings was that 
of the Colorado Bar Association, which was 
held at Colorado Springs, July 13th and 14th. 


The President, Mr. Thomas J. O’Donnell of 
Denver, and Hon. H. L. Carson of Pennsylvania, 
delivered the principal addresses. One of the 
features of Mr. O’Donnell’s address was his ref- 
erence to the law of the legislature giving to the 
Supreme Court of Colorado power to make rules 
of procedure. 

Other papers and addresses were delivered, 
notable among which were the following: 
“Practical Operation of the Drainage District 
Law in Colorado,” by Wm. H. Platt of Ala- 
mosa; “Conditional Water Decrees,” by Robert 
Strong of Greeley. 


Two resolutions, somewhat unusual, and call- 
ed forth by the present world conflict, were 
adopted by the Association. In one resolution 
the Association declared that it recognizes “in 
the present world conflict a struggle between 
autocracy and democracy; the determination 
whether government shall be imposed upon the 
people or exercised by them through their 
chosen representatives; that the success of the 
Imperial German Government and its allies 
would be disastrous to the principles upon 
which the United States became a nation, prin- 
ciples which have drawn within its borders 
those seeking a larger and more secure field 
for the enjoyment of individual liberty; that 
the battles now being fought by our allies are 
for ideals maintained by this nation for more 
than a century, and that it is the duty and 
privilege of the United States of America to 
bear its share of the burden of making De- 
mocracy safe throughout the world.” The reso- 
lution concluded with a pledge of allegiance 
and support to the President and Congress of 
the United States “in the vindication of Ameri- 
can principles and the success. of American 
arms to the end that international justice and 
the principles of free government may be estab- 
lished and maintained among all nations.” 


Another resolution, which has been passed 
by several Bar Associations this summer, de- 





clared that “it is the patriotic duty of the mem- 
bers of the bar in the present crisis to refuse 
to accept profesional employment, with com- 
pensation, which will involve their appearance 
before the exemption boards now in process of 
formation, for the purpose of securing for indi- 
viduals or classes, exemption from the selective 
draft for service during the war, but that in all 
proper cases the members of the bar should 
appear before the boards, but without com- 
pensation.” 


A further resolution remitted the dues of 
members of the Association who are or shall 
be in the military or naval forces of the United 
States. 





BAR ASSOCIATION MEETINGS FOR 1917— 
WHEN AND WHERE TO BE HELD. 





American—Saratago Springs, N. Y., Septem- 
ber 4, 5 and 6: 

Missouri—Kansas City, Baltimore Hotel, Sep- 
tember 27, 28 and 29. 

Tennessee—Epperson Springs, August 30 and 


31, 








CORRESPONDENCE 





PRESS CENSORSHIP. 





To the Editor of the Central Law Journal: 

The article of Mr. Noel Sargent in the jour- 
nal of July 27th treats of “Press Censorship,” 
especially with reference to the question 
whether a federal statute could properly 
abridge the freedom of the press. The first 
amendment to the Constitution of the United 
States seems to be reasonably clear, in de- 
claring that “Congress shall make no law * * * 
abridging the freedom * * * of the press,” yet 
the consideration which was given by Sir Wil- 
liam Blackstone to the general subject of lib- 
erty of the press should not be overlooked. 
It is the abuse of the liberty which is the sub- 
ject of punishment.1 


The power of Congress, as well as that of 
the President, or of the commander of mili- 
tary forces in contingencies, to suspend the 
writ of habeas corpus, or other civil process, 
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remains, and may be exercised, in cases, for 
example, of the abuse of freedom-of speech, 
as in the case of Clement L. Vallandigham. 
Light is thrown on that case in 1 Blaine’s 
“Twenty Years in Congress,” pp. 490-1. 


General Burnside’s order of June 2, 1863, 
prohibiting the circulation of the New York 
World and the Chicago Times, had only a 
temporary operation because of its revocation 
by President Lincoln, in pursuance of a re- 
quest for such revocation in which Lyman 
Trumbull, then of the U. S. Senate, and Isaac 
N. Arnold, of Chicago, concurred. While the 
order was in effect, an application for an in- 
junction was presented to the Circuit Court 
of the U. S., sitting in Chicago, and argument 
in support of such injunction had been open- 
ed, James F. Joy, of Detroit, with Walker & 
Dexter & Alfred W. Arrington, of Chicago, 
appearing for the proprietor of the Times; and 
it is within the writer’s recollection that 
Judge Arrington, who was expected to make 
the closing argument, was in a measure dis- 
appointed when the necessity of speech on his 
part was obviated by the presidential order of 
revocation. Both spoken words and the printed 
page may come to the bar, or invoke legal judg- 
ment as to the intent manifested, when this is 
not for a lawful purpose, or: when violation or 
disregard of legal authority characterizes such 
intent; and sometimes, in either case, a severe 
punishment may ensue, as was manifested quite 
distinctly in the anarchist case in Chicago in 
1886, reported as Spies v. The People, 122 Ill. 
1, slightly reviewed in Spies v. Illinois, 123 U. 


S. 131. THOMAS DENT. 


Chicago, III. 





AUTHORITY FOR THE QUOTATION “THIS 
IS A GOVERNMENT OF LAWS, NOT OF 
MEN.” 





Editor, Central Law Journal: 

I note the query of Mr. H. Halderson in the 
Central Law Journal of the 24th inst., page 141, 
as to the author of the expression, “This is a 
government of law and not of men.” In the 
opinion of the U. S. Supreme Court in Marbury 
v. Madison, 1 Cranch, top page 162, Book 2, 
Co-Op. Ed., written by Chief Justice John Mar- 
shall, that great judge uses this expression: 
“The government of the United States has been 
emphatically termed a government of laws, and 


not of men.” D. C. ALLEN 
Liberty, Mo. : 





HUMOR OF THE LAW. 





An example of Mr. Joseph H. Choate’s knowl- 
edge of Shakespeare is seen in his comment on 
Clarence Cook, a witness, who, under cross- 


examination, had become entangled in a maze 


of evasion and contradiction: “False, perjured, 


fleeting Clarence.” 





Friend—You are not going to run again? 

Congressman—No; it’s too strenuous. I was 
sent down to Washington to look out for my 
constituents, and from the tone of their letters 
I’ve got to look out for them when I get home. 
—Puck. 


The Judge: “The officer says you were ex- 
ceeding the speed limit in your car.” 

The Lady: “That’s silly, your honor.” 

“Why is it silly,” 

“I guess you’d think it silly if you knew 
where I was going.” 

“Where were you going?” 

“To my dentist.” 





A keen temperance advocate was one night 
addressing a meeting on his pet subject. 

“I should like,” he declared, “to take every 
bottle of wine and every bottle of beer and 
every bottle of spirits and sink them all to 
the bottom of thé sea.” 

A man at the back of the hall jumped up 
excitedly, shouting: “Hear, hear! Hear, hear!” 

The lecturer paused in his remarks to beam 
delighted approval on the interrupter. “Ah, 
my friend,” he said, “I see you are a good tee- 
totaller, a man made of the right stuff.” 

“Oh, no,” said the man, “I am a diver.” 





In the courtroom at Parson recently an aged 
woman, who was very deaf, was called to tes- 
tify. After taking the oath, the attorney for 
the prosecution asked her to state her name to 
the jury. She could not. hear the question. He 
asked the question ‘again, in a louder tone. 
Still she failed to hear, A third time also 
failed. The leather-lunged bailiff tried, and he 
failed. The stenographer also fell “way short.” 
Finally the prosecuting attorney gave it up, and 
waived her testimony. The judge, who had 
remained as silent as the witness through it 
all, turned to the counsel for the defense and 
asked: “Do you wish to cross-examine the 
witness?”—Kansas City Star. 
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1. Action—Pleading and Practice.—A cause 
of action based upon same facts may be pleaded 
in same complaint: First as creating a liability 
for ordinary negligence; and, second, as creating 
a liability for gross negligence.—Lueke v. Senn, 
Wis., 163 N. W. 171. 


2. Adverse Posstssion—Paying Taxes.—Gen. 


St. 1913, § 7696, making payment of taxes for 
five consecutive years upon land separately as- 
sessed a prerequisite to acquisition of title by 
adverse possession, applies where possession had 
not ripened into title before the statute took 
effect.—Post v. Sumner, Minn., 163 N. W. 161, 


3. Arrest—Reasonable Force.—Police detec- 
tives, having arrested one who they believed 
had committed felonyy had the right, when he 
broke away, to use reasonable force to recap- 
ture him, including shooting at him, if without 
evil design and under circumstances of im- 


perative duty.—Askay v. Maloney, Ore., 166 Pac. 
29. 


4. Assault and Battery—Dangerous Weapon, 
—A claw hammer cannot be said as a matter of 
law to be a “dangerous weapon” without refer- 





ence to the manner of its use.—Wilcox v. State, 
Okla., 166 Pac. 74. 

5. Assignments—Contract.—aA contract to sell 
and deliver lumber for a building was not as- 
signable so as to entitle assignee to maintain 
action in its own name for breach.—Milford Co. 
v. Short, Del. 101 Atl. 238. 

6. Attachment—Prior Lien.—Where realty 
was attached by probate court, with judgment 
for attaching creditor and abstract thereof filed 
with clerk of district court, execution purchaser's 
interest was prior to lien under attachment out 
of district court after first writ but before judg- 
ment and filing of abstract.—Hanson vy. Mor- 
rison, Idaho, 165 Pac. 521. 

7. Prior Seizure.—One issuing attachment 
out of circuit court and seizing goods had same 
right that debtor would have to move justice 
court to quash prior attachment writ issued by 
it and to rescue goods on which it had lien from 
prior seizure.—Limpert Bros. v. R. M. French & 
Son, N. J., 101 Atl. 263. 

8. Attorney and Client—Confidential Relation. 
—An attorney who was also client’s intimate 
friend held bound td show affirmatively, either 
that he paid an adequate consideration for as- 
signment of mortgage, or that gratuity was in- 
tended, and no advantage was taken of confiden- 
tial relations.—Armstrong v. Morrow, Wis., 163 
N. W. 179. 

9. Fees.—Where services of attorneys re- 
tained by trustees, appointed by court for bene- 
fit of creditors and stockholders of a corporation 
whose charter had lapsed, preserved property, 
their fees, exclusive of one’s services as secre- 
tary, should be paid from fund in hands of 
court.—State v. Wayne County Agr. Soc., Neb., 
163 N. W. 764. 

10. Fraud by Attorney.—Affidavits that at- 
torney’s negligence caused his client trouble and 
expense, but not showing fraud or conduct af- 
fecting attorney's character, do not require dis- 
ciplinary proceedings,—In re Janover, N. Y., 165 
N. Y. S. 645. 

11. Misconduct.—Act of attorney in apply- 
ing to his own use moneys received from client 
for specific purpose was professional misconduct 
which could not be overlooked by court irrespec- 
tive of injury to client in individual case.—In 
re Pollock, N. Y., 165 N. Y. S. 631. 

12. Bailment—Conversion.—Where motor car 
company had possession of automobile to make 
alterations or repairs when details had been 
agreed upon by it and owner, delivery of car 
to owner's daughter was conversion for which 
company was liable in damages.—Beacon Motor 
Car Co, v. Shadman, Mass., 116. N. E. 559. 

13. Bankruptey — Evidence.— Where  bank- 
ruptey delivered~ bond and mortgage under 
agreement to pass title, creditors have no greater 
rights than bankrupt, and trustee in bankruptcy 
would be no more than subsequent lienor to 
rights of bank.—In re Friedman, U. S. D. C.j 241 
Fed. 603. 


14. Obligation of Contract.—Where orchard 
company, which had contracted to sell orchard 
lands, went into bankruptcy, bankruptcy did 
not impair obligations of company’s contract 
with vendee, nor lessen his privileges under it, 
and did not foreclose his interest in land; he 
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not being compelled to take title on less favor- 
able terms than those for which he stipulated. 
—Stewart v. Mann, Ore., 165 Pac. 590. 


15. Review of Rulings.—Under Bankruptcy 
Act, § 39 (5), and Genera! Order in Bankruptcy 
No. 27 (89 Fed. xi, 32 C. C. A. xxvii), held, that 
order of referee cannot be reviewed, in absence 
of petition for review or certificate from referee. 
—In re Avoca Silk Co., U. S. D. C., 241 Fed. 607. 


16. Banks and Banking—Authority of Cashier. 
—Act of bank cashier in advising county collec- 
tor to leave county funds on cashier’s receipt, 
whereby it and collector’s check thereon were 
not intended to be carried through bank’s books 
in collector’s name, was not beyond scope of 
cashier’s authority.—Atkins Nat. Bank v. Wiley, 
Ga., 92 S. E. 759. 

17. Special Deposit.—If a bank receives a 
deposit for an express purpose, but uses it for 
a different purpose, it is liable to the depositor 
therefor.—Ziegenhagen v. Suring State Bank, 
Wis., 163 N. W. 184. 

18. Bills and Notes—Negotiability—Under 
Rem. Code 1915, § 3392, providing negotiable in- 
struments must contain unconditional promise 
to pay sum certain, a note agreeing to pay taxes 
assessed upon it or mortgage securing it is not 
‘negotiable, although no tax was actually im- 
posed upon either note or mdrtgage.—Coolidge 
& McClaine v. Saltmarsh, Wash., 165 Pac. 508. 

19. Brokers—Evidence.—Fact that prospec- 
tive purchaser of saloon, procured by broker 
endeavoring to negotiate sale, had money enough 
to buy another saloon three months later was 
not itself evidence in broker’s suit for commis- 
sion that he had enough three months previous. 
—White v. Taylor, Conn., 101 Atl. 231. 

20. Prospective Purchaser.—Vendor’s bro- 
ker is entitled to commissions where prospective 
purchaser executed valid contract of purchase, 
although such agreement contemplated that it 


would be followed by another contract.—Kara~+ 


hadian v. Lockett, Cal., 165 Pac. 552. 

21. Building and Loan Associations—Embez- 
zlement.—Where building and loan association 
drew check to pay for matured shares on ac- 
count of which notes had been taken, and its 
secretary delivered check, collected the notes, 
and embezzled money, the loss should fall on 
association, whose negligence made the fraud 
possible.—Parkview Building & Loan Ass’n of 
City of Newark v. Rose, N. J., 101 Atl., 287. 

22. Carriers of Goods—Bill of Lading.—Pro- 
vision in bill of lading, requiring notice of claim 
for damages within a certain time to hold car- 
rier liable, is not an attempt to exempt carrier 
from liability for negligence.—Southern Ry. Co. 
v. Simpson, Ga., 93 S. E. 47. 

23. Discrimination.—The Public Service 
Commission, under St. 1913, c. 784, § 24, authoriz- 
ing it to fix reasonable rates upon finding a rate 
is discriminatory, cannot require a railroad to 
eliminate an alleged discrimination by absorbing 
switching rates, there being no finding that re- 
sulting rate would be reasonable and an injunc- 
tion preventing discontinuance of alleged prefer- 
ential switching absorption rate.—National Dock 
& Storage Warehouse Co. v. Boston & M. R. R., 
Mass., 116 N. E. 544, 

24. Hepburn Act.—A _ carrier accepting 
goods for interstate shipment is liable for their 





loss, though in’violation of Hepburn Act no re- 
ceipt or bill of lading was issued, and though 
Interstate Commerce Act, of which the Hepburn 
Act is amendatory, by section 10 imposes pen- 
alty on the carrier for noncompliance with its 
requirements.—Dionne y. American Express Co., 
Vt., 101 Atl. 209. 


25. Interstate Commerce Act.—Interstate 
Commerce Act, § 6, requires the tariffs filed by 
carriers with the Interstate Commerce Commis- 
sion to show all privileges and facilities granted 
or allowed, and all shippers and carriers are. 
charged with notice of the existence thereof.— 
St. Louis & S. F. R. Co. v. Wm. Bondies & Co., 
Okla., 166 Pac. 179. 


26. Licensee.—Where plaintiff contracted 
with defendant to carry goods for him in a 
baggage truck, and defendant sent his servant. 
with such truck, and plaintiff without defend- 
ant’s authority rode in truck and was thrown 
out, as defendant had not contracted to carry 
plaintiff; it is not liable for his injury.—Gruber 
v. Cater Transfer Co., Wash., 165 Pac. 491. 


27. Sale.—Where cotton was not sold abso- 
lutely to debtor, who transferred bill of lading 
to bank, such property was not subject to bank’s 
lien.—People’s Bank & Trust Co. v. Walthall, 
Ala., 75 So. 570. 


28. Undercharge.— Where, on _ interstate 
shipment, less rate than interstate rate is 
charged and paid, intentionally or innocently, 
recovery of difference must be had.—McFadden 
v. Alabama Great Southern R. Co., U. S. C. C. A.. 
241 Fed. 562. 

29. Carriers of Passengers—Protection from 
Injury.—A carrier, inviting public to use its 
excursion trains, has notice that large crowds 
are likely to assemble, and must use proper 
care to protect them from injury from a sudden 
rush by the crowd to enter cars immediately 
on arrival of its trains——Coyle v. Philadelphia 
& R. Ry. Co., Pa., 100 Atl, 1005. 


30. Champerty and Maintenance—Possession. 
—wWhere prior legal mortgagee of a cotton crop 
transferred to plaintiff, after claimant had 
bought the cotton in the hands of a warehouse- 
man from the mortgagor, but where claimant 
was not in exclusive possession, plaintiff was 
not precluded from suing for possession in his 
own name.—Houston Nat. Bank of Dothan v. J. 
T. Edmonson & Co., Ala., 75 So. 568. 

31. Chattel Mortgages—Unmatured Crop.— 
Where an unplanted crop comes into existence 
and is delivered to mortgagee, his legal title is 
complete and he may maintain detinue, etc., and, 
if before delivery, the mortgagor or his assignee 
receive and dispose of it, both will be liable to 
mortgagee for its value.-—Houston Nat. Bank of 
Dothan v. J..T. Edmonson & Co., Ala., 75 So. 568. 

32. Corporations — Dissolution. — Proceedings 
for dissolution of corporation because it has 
ceased to act under its franchise must be 
brought by state, and not by private individual. 
—Richards v. Cavalry Club of Rhode Island, R. 
L, 101 Atl. 222. 

33. Estoppel.—A director who had learned 
as such director of the peculiar value to the cor- 
poration of premises which it was occupying as 
tenant at will of the lessor would be prevented 
by equity, when removed for his position as 
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president and treasurer of the corporation, from 
taking a lease of the premises in the name of 
his wife for his own benefit and that of his 
wife.—H. C. Girard Co. v. Lamoureux, Mass., 116 
N. E. 572. , 

34. Removal! of Officers.—Ministerial officers 
of corporation appointed by its board of direc- 
tors are removable at pleasure of directors with- 
out assignment of any cause or giving of any 
notice or without trial of grounds of removal.— 
Spahn v. Bielefeld & Spahn Co., Pa., 100 Atl. 987. 





35. Covenants—Breach.—<Actual eviction is 
not necessary, before an action will lie for the 
breach of a covenant against incumbrances; it 
is sufficient that eviction may take place.—Smith 
v. Smith, N. J., 101 Atl. 254. 

36. Violation.—Covenant to use demised 
property as a dwelling will not be violated, 
where physician so occupying it receives a few 
patients into his home for treatment.—Booth v. 
Knipe, N. Y., 165 N. Y. S. 577. 

37. Damages—Measure of.—The measure of 
damages for injury to or destruction of crops is 
the value of the crops in the condition they 
were in at the time and place of the injury or 
destruction.—Hatch Bros. Co. v. Black, Wyo., 
165 Pac. 518. 

38. Deeds—Description.—Conveyance of “a 
certain strip of land, 100 feet wide,” over a 
square named by number, held void as a convey- 
ance of any particular part of square.—Alabama 
Corn Mills Co. v. Mobile Docks Co., Ala., 75 So. 
574. 

39. Diveree—Disposition of Property.—Upon 
granting of divorce by decree which makes no 
disposition as to property rights of parties, each 
holds legal title to half of real estate which was 
devised to them as co-tenants.—Doherty v. Rus- 
sell, Me., 101 Atl. 305. 





40. Easement—Right of Way.—An easement 
or right of way over definitely described tract 
of land may be effectively granted, and its lo- 
cation on tract fixed in court of equity, even 
though grant does not define boundaries of way 
intended to be so granted.—Alabama Corn Mills 
Co. v. Mobile Docks Co., Ala., 75 So. 574. 


41. Emi t D i Public Service Com- 
mission Act, § 13d, giving public utilities right 
to petition Public Service Commission to take 
lands to meet requirements of service to public, 
does not give utilities power to secure flowage 
rights by eminent domain.—Thompson & 
Nesmith v. Manchester Traction, Light & Power 
Co., N. H., 101 Atl. 212. 

42. Esteppel—Prior Lien.—Agreement  be- 
tween two creditors of insolvent estate to buy 
property on administrator’s sale and to own it 
in equal proportions would not estop one creditor 
from claiming a prior lien on property expressly 
excluded from agreement.—Bank of Lumpkin v. 
Bank of Stewart County, Ga., 92 S. E. 778. 

43. Executors and Administrat Request to 
Sue.—Where written request was made to ad- 
ministrator to institute proceedings to set aside 
alleged fraudulent conveyance and bond tendered 
him as security against loss or costs, refusal to 
act was a violation of legal duty.—In re Mc- 
Cluskey, Me., 100 Atl. 977. 


44.~ Gas-—Want of Consideration.—Successor 
of gas company, which under contract with 











township, laid its pipes in consideration of fur- 
nishing free gas to township, after performance 
of contract for 29 years had no standing to re- 
fuse to do so on ground of want of considera- 
tion.—Vernon Tp. v. United Natural Gas Co., 
Pa., 100 Atl. 1007, 


45. Gifts—Burden of Proof.—In a suit to 
charge a son’s estate with the proceeds of a 
mortgage assigned to him by the father, the as- 
signment alone was not sufficient to show a gift 
of the mortgage, the burden being upon the 
son’s executors to show that the transaction was 
fair and well understood.—Clark v. Clark, N. J., 
101 Atl. 300. 

46. Highways—Acceptance of Dedication.— 
Where public highway is granted it is not es- 
sential to acceptance that the public use it for 
the ordinary prescriptive period, and time is 
matrial only as an element to be considered 
with the character of the use and the con- 
venience of the public.—Hatch Bros. Co. y. Black, 
Wyo., 165 Pac. 618 

47. Husband and Wife—Betrothal.—Jewish 
betrothal agreement and marriage certificate 
constitute marriage articles which give rise to 
executory trust wherein creator of the trust 
denotes his ultimate object, leaving the execution 
to the trustee or the court.—Goldstein vy. Gold- 
stein, N. J., 101 Atl. 249. 

48. Sealed Instrument:—Where husband and 
wife on separation had each deeded certain prop- 
erty to the other, a subsequently executed in- 
strument, reciting such conveyances and con- 
firming them, need not have seals attached to 
the makers’ signatures, conceding that Rem. 
Code 1915, § 8751, abolishing private seals, did 
not apply to conveyances of community prop- 
erty.—Worden v. Worden, Wash., 165 Pac. 501. 





49. Injunction—Adequate Remedy.—A bill in 
equity, brought by mayor of a city, would lie to 
test validity of emergency act appointing police 
commissioners, as plaintiff has no adequate rem- 
edy at law.—Lemaire v. Crockett, Me., 101 Atl. 
302. q 


50. Imsane Persons—Notice of Incapacity.— 
Where owner of realty was mentally incapable, 
purchasér of her realty at sheriff's sale while 
she was trying to pay the execution and who 
knew of her mental condition and purchased at 
a grossly inadequate price will be directed, 
on repayment of purchase price with interest, to 
reconvey.—Sands v. Ruddick, N. J., 101 Atl. 268. 


51. Imsurance—Change of Beneficiary.—Un- 
der St. 1915, § 1957—5, providing that fraternal 
benefit members may change beneficiary with- 
out beneficiary’s consent and society’s by-laws 
declaring void agreements not to change bene- 
ficiary, the beneficiary may be changed althougb 
insured had received financial aid upon con- 
dition that he name former beneficiary.—Ma- 
lancy v. Malancy, Wis., 163 N. W. 


52. Indemnity.—Insured, under “sickness 
indemnity” policy which gave insurer “the right 
and opportunity to examine insured * * * when 
and so often as it requires,” could not recover 
for time after he took ship for Italy.—Rocci v. 
Massachusetts Acc. Co., Mass., 116 N. E. 477. 


53.——_Standard Form of Policy.—In action on 
fire policies issued in North Carolina, and stated 
by counsel to be in standard form prescribed by 
laws of New York, where no evidence of law of 
either state has been introduced, policies must 
be treated, for purposes of decision, as contracts 
of insurance at common law.—Eaton v. Globe & 
Rutgers Fire Ins. Co., Mass., 116 N, E. 636. 


54. Waiver.—Where fire policy provided it 
should be void if insured procured other insur- 
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ance in excess of $1,000, insurer’s agent, by 
offering insured policy of another company for 
greater amount, did not waive additional in- 
surance clause of first policy.—Palatine Ins. Co. 
v. Smith, McKinnon & Son, Mass., 75 So. 564. 


55. Waiver.—Where first insurance com- 
pany was notified through its agent that prop- 
erty had been previously insured in another 
company, but thereafter issued a policy and ac- 
cepted premiums, it waived a policy provision 
prohibiting other insurance.—Workman v. Royal 
Exchange Assurance, Wash., 165 Pac. 488, 


56. Intoxicating Liquors—Iilegal Considera- 
tion.—Foregn whiskey company was not entitled 
to recover price of whiskey labels and cartons 
sold its agent in the state where price was part 
of consideration for agent’s sale of its whiskey 
in state in violation of its prohibition law.—R. 
A. aere & Co. v, Jack Cranston Co., Ga., 92 
S. E. 772. 


57. Police Power.—The conveyance of in- 
toxicating liquors purchased within the state 
from place to place within the state is unlawful, 
and whether the conveyor intended to use such 
liquor lawfully or unlawfully.—Watkins v. State, 
Okla., 165 Pac. 621. 


58. Landlord and Tenant—Supplies for Crop. 
—Landlord’s special lien on suppliese furnished 
to make tenant’s crops embraces only crops of 
the year in which supplies are furnished, so 
that where supplies were furnished in 1914, 
proceeding to enforce lien on_crops of 1915 was 
ae ‘ieee atin eae, v. Dowling, Ga., 92 S. 

59. Wear and Tear.—Under contract for 
lease of restaurant requiring lessee’s bond for 
value of linens invoiced by lessor, the lessee was 
not bound to return linen worn out by wear inci- 
dent to its constant use, or to replace such 
linen as “lost.”—Atlanta Terminal Co. v. C. 
Gresham & Son, Ga., 92 S. E. 770. 

60. Libel and Slander—Actionability.—Pub- 
lication, falsely stating that certain food con- 
demned by state was owned by plaintiff market 
company, is not actionable per se as naturally 
tending to injure plaintiff's business; there be- 
ing no charge that plaintiff was selling, intended 
to sell, or even had goods in its possession.— 
General Market Co. v. Post-Intelligencer Co., 
Wash., 165 Pac. 482. : 

61. Mandamus—<Adequate Remedy.—On rela- 
tion of Attorney-General where allegations of 
alternative writ are _ sufficiently specific and 
where there is no other adequate remedy at 
law, mandamus will lie to compel canal com- 
pany to maintain and operate its canal as re- 
quired by its charter or by _statute.—State v. 
Florida Coast Line Canal & Transportation Co., 
Fla., 75 So. 582. 

62. Exclusion from Office.—Officer of pri- 
vate corporation lawfully elected and who has 
been removed may maintain mandamus to pre- 
vent his further unlawful exclusion from office. 
— v. Bielefeld & Spahn Co., Pa., 100 Atl, 

63. Pleading and Practice.—Governor could 
bring mandamus to compel county officers to 
perform duties imposed upon them in regard to 
ealling and holding of election before time had 
arrived on which posting of notices and other 
prerequisites to election are required to be done, 
officials having refused to take steps, and de- 
clared their intention not to do so.—State v. 
Stannard, Ore., 165 Pac, 566. ~ 

64. Master and Servant—Assumption of Risk. 
—Under federal statute, conductor attempting 
to uncouple cars to make fiying switch held not 
to assume risk of engineer’s negligence.—Reul 
v, Wisconsin Northwestern Ry. Co., Wis., 163 N. 
W. 189. 

65. Assumption of Risk.—In action under 
Federal Employers’ Liability Act by employe in 
railroad repair shop whose eye was injured 
while breaking boards removed from dismantled 
passenger coach, and who did not appreciate 
danger of obeying foreman’s order, plaintiff 
was not barred of recgevery on account of as- 
sumption of risk.—Duran v. Atchison, T. & S&S. 
F. Ry. Co., Kan., 165 Pac 653. 

66. Fellow Servant.—To constitute two 
employes “fellow servants,” they must have a 


























common employer and be engaged in like serv- 
ices.—Brienen v. Wisconsin Public Service Co., 
Wis., 163 N. W. 182. 


67. Industrial Commission.—Where Indus- 
trial Commission found that death of employe 
caused by wheels of a crane would not have 
happened had wheels been guarded, to claim 
that he might have been killed had wheels been 
properly guarded, and that therefore proximate 
cause was not failure to guard wheels, is a 
mere speculation.—Manitowoc Boiler Works v. 
a pe Commission of Wisconsin, Wis., 163 





68. Question of Fact.—In street railway 
conductor’s action for personal injury from con- 
tact with a charged wire, defendant’s negli- 
gence in maintaining it 5% feet above top of 
car, where accident occurred, held for the jury. 
—wWright v. Omaha & C. B. St. Ry. Co., Neb., 
163 N. W. 161. 

69.——Question of Fact.—Evidence as to 
whether engineer’s negligence, in starting en- 
gine suddenly without waiting for signal after 
giving slack to permit uncoupling for purpose of 
flying switch was cause of conductor's death, held 
to make a case for the jury.—Reul v. Wisconsin 
Northwestern Ry. Co., Wis., 163 N. W. 189. 

70.—Reasonable Care.—A coal miner has the 
duty of inspecting and timbering his own room, 
but not the entry, though he must pass through 
it to reach his room, and although he is required 
to,exercise reasonable care for his own safety.at 
all times and places.—Ahlson v. High Bridge 
Coal Co., Iowa, 163 N. W. 219. 

71. Workmen’s Compensation Act. — The 
Workmen's Compensation Act must be liberally 
construed so as to include all services that can 
be said to reasonably come within it.—Brienen 
nn Public Service Co., Wis., 163 N. W. 








72. Mechanics’ Liens—Separate Buildings.— 
A mechanic’s lien statement for materials fur- 
nished for a‘certain building owned by a named 
party and located on a described lot is defective, 
where such material was in fact furnished for 
separate buildings owned by different parties on 
—— lots.—De Wolf v. Bonee, Conn., 101 Atl. 

73. Mortgages—Pleading and Practice.—Un- 
der Civ. Code 1910, §§ 3276, 3279, and 3282, issue 
on defense to foreclosure is to be tried at the 
first term after the mortgagor has been served 
under a rule nisi for three months,—Lankford 
v. Peterson, Ga., 92 S. E. 764. 

7% Municipal Corporations — Acceptance of 
Resignation.—Resignation of inspector in de- 
partment of public health though not addressed 
to city commissioner having jurisdiction of the 
office, but to the active official in charge of de- 
tails of department and accepted with commis- 
sioner’s acquiescence, was effectual.—Byrne v. 
City of St. Paul, Minn., 163 N. W. 162. 

75. Criminal Law.—Under Highway Law, § 
290, as amended by Laws 1910, c. 374, making 
one who, knowing that he has injured another 
with his automobile, rides on without stopping 
and reporting his name, etc., to the injured per- 
son, or to a police officer or police station, a con- 
viction may be had on evidence that defendant 
failed to stop and report to the person injured, 
though the state failed to show that defendant 
did not report the accident to a police officer or 
to a police station.—People v. McLaughlin, N. 
Y., 165 N. Y. S. 545. 

76. Highway Law.—Driver of automobile, 
passing a street car standing to receive and dis- 
charge passengers on side opposite car gates, 
must anticipate probable sudden appearance of 
persons around rear end of car, and must signal 
his approach and have his automobile under 
control, in order to avoid injury.—Johnson v. 
Johnson, Minn., 163 N. W. 160, 

77. Statement of Injury.—wWritten state- 
ment of personal injury required by Gen. St. 
1915, § 1460, as condition precedent to action 
against city of first class under commission gov- 
ernment, must be so accurate that city will not 
be misled thereby.—McHenry v. Kansas City, 
Kan., 165 Pac. 664. 

78. Surface Water.—A municipality has no 
right by artificial drains to divert surface water 




















164 





CENTRAL LAW JOURNAL 











from its course and cast it in a body large 
enough to do substantial injury to land, where 
but for the drains it would not have gone.— 
Jerolamon v. Town of Belleville, N. J., 101 Atl. 
244, 


79. Nuisance—Abating.—It is city official's 
duty to remove or abate nuisance in reasonable 
way, so that if condition of building can be 
abated without total destruction, and cost will 
be less than value of property, cause should be 
removed without destroying building, but even 
if it eould be removed without destruction of 
building, but cost of removal would be more 
than building was worth, city would not be liable 
for removing or tearing down building.—Birch 
v. Ward, Ala., 75 So. 566. 


80. Pewers—Lex Loci Contractus.—Where 
donor of power, who was also donee, originally 
lived in Massachusetts, the property which was 
real estate until exchanged for building trust 
certificates was located there, and trustee resides 
in Massachusetts, the trust’s administration and 
validity will be determined by Massachusetts law, 
although donee resides outside state when exe- 
cuting power.—Russell v. Joys, Mass., 116 N. E. 
549, 


81. Principal and Agent—Excess of Author- 
ity.—Where plaintiff's agent under authority to 
sell cotton transferred bill of lading under a 
contract in excess of authority, an innocent pur- 
chaser suffering through a reliance on such bill 
will be protected.—People’s Bank & Trust Co. 
v. WalthaH, Ala., 75 So. 570. 


82. Railreads—Due Care.—Where two rail- 
roads intersected, and locomotive of one was 
standing on crossing in charge of engineer, train 
of other road, irrespective of any statute, was 
required to come to full stop before attempting 
crossing, though engineer in other locomotive 
had proceeded upon crossing without exercising 
due care.—Mobile & O. R. Co. v. Campbell, Miss., 
75 So. 654. 


83. Sales—Bailment.—Where one receiving 
cattle signs written receipt reciting their weight 
and value and agrees to turn them back at an 
advance and executes his note for recited value 
payable at fixed date, the transaction is a sale, 
and a contract to resell at an advance and not a 
bailment.—Johnson v. Johnson, W. Va., 92 S. E. 
795 


84. Breach of Warranty.—In action for 
breach of warranty in sale of rope, admission 
of defendant’s answer held to estop it from in- 
sisting that writings between the parties con- 
tained no reference to obligation that goods 
purchased should conform to sample.—American 
Mills Co. v. Hudson & Thompson, Ga., 92 S. E. 
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85. Inspection.—Contract provision requir- 
ing seller to give ten days’ notice of proposal 
to deliver was rendered ineffectual by the buy- 
er’s going to place of delivery and inspecing and 
refusing the crop.—Wigan v. La Follett, Ore., 
165 Pac. 579. 

86. Passing of Title—Where a sale is made 
for cash on delivery and buyer gives seller a 
check which is dishonored, title does not pass.— 
ep oy Bank & Trust Co. v. Walthall, Ala., 75 
So. 570. 


87. Severable Contract.—Under contract of 
sale of steam plow and engine, making it di- 
visible as to each machine, and providing failure 
of warranty as to one shall not affect buyer’s 
liability for the other, the power being good 
and usable with any engine, must be paid for, 
though the engine does not satisfy warranty.— 
J. I. Case Threshing Mach. Co. v. Scott, Wash., 
165 Pac. 485. 

88. Severable Contract——Where defendant 
retailer purchased certain articles, giving pur- 
chase-price notes payable within six months, 
the seller’s agreement to pay a certain amount 
if defendant’s sales did not increase a specified 
amount within a year, is separate from obliga- 
tion on notes.—Loveland v. Epstein Drug Co., 
Mass., 116 N. E. 570. 

89. Set-Off and Counterclaim—Pleading and 
Practice.—Where defendant, when plaintiff sued 
on bond, given in summary proceedings, did not 
apply for allowance for harvesting and market- 
ing crops involved, defendant having elected to 




















stand on invalidity of court’s action, he cannot, 
on plaintiff's petition, praying that order be 
made to turn over proceeds of crop in hands of 
clerk, set-off against amount of bond his ex- 
penses for harvesting.—Brown y. Brown, Mich., 
163 N: W. 156. 


90. Speecifie Performance—Right of Action.— 
Where a minor and his mother had agreed to 
sell property, his death before the sale could be 
consummated terminated the guardianship and 
divested his title which passed to his mother as 
administratrix, but, in the absence of legal pro- 
ceedings to enable her to convey title of the 
intestate’s interest, she could not maintain bill 


for specific performance.—Costello v. Tasker, 
Mass., 116 N. E. 573. 
91. Street Railroads——Evidence.— Where a 


trolley car in turning projected over the side- 
walk, endangering persons thereon, the question 
whether in turning a corner near a pole erected 
by tHe company, the car was moving too fast 
was for the jury.—Theisen v. Pittsburgh Rys. 
Co., Pa., 100 Atl. 994. 

92. Subrogation—Right to.—Where plaintiff 
lent money to company by indorsing note of 
another, and certain agreements were security 
for loan, plaintiff was entitled to their benefit, 
though he lent only by his indorsement, though 
company was not party to note, though there 
Was no assignment, and though he did not know 
of existence of security when he indorsed.—Fisk 
v. Bower, Mass., 16 N. E. 568, 

93. Tenancy in Common—-Proportionate In- 
terests.— Where decedent and another were ten- 
ants in common as to debts due them in their 
joint enterprise, decedent's administratrix, suing 
alone, could recover no more than half the net 
sum found to be due the tenants in common.— 
Pack v. Lampkin, Ala., 75 So. 580. 

94. Trial—Evidence.—In bank’s suit to fore- 
close mortgage, refusal of request of third per- 
son claiming title held not erroneous, in view 
of evidence, as leaving jury at liberty to treat, 
as sufficient color of title, deeds in alleged chain 
of mortgagor’s title, though disputed boundary 
line was left undefined.—Farmers’ & Merchants’ 
Bank v. Rivers, S. C., 92 S. E. 753. 

95. Trever and Conversion—Pieading and 
Practice.—General rule that plaintiff cannot re- 
cover amount larger than he is suing for, as 
shown by his pleadings, is applicable in trover. 
—I. H. Pitts & Son Co. v. Bank of Shiloh, Ga., 
92 S. E. 776. 

96. Vendor and Purchaser—Assumption of 
Lien.—Where land was. contracted to be sold, 
and, on vendor corporation’s bankruptcy, orig- 
inal owner of lands as co-tenant bought at trus- 
tee’s sale, subject to company’s contracts to sell, 
expressly assuming such liens and incum- 
brances, when such purchaser sought to rescind 
company’s contract to sell, he should have put 
buyer in statu quo.—Stewart v. Mann, Ore., 165 
Pac. 590 

$97. War—Suit by Alien.—A_ suit, properly 
brought by an alien against a citizen, will not 
be dismissed because of a subsequent declaration 
of war between the United States and the gov- 
ernment of which plaintiff is a subject, but may 
be suspended during the war.—Plettenberg, Holt- 
haus & Co. v. I. J. Kalmon & Co., U. S. D. C., 
241 Fed. 605. 

98. Waters and Water Courses—Railroad Em- 
bankment.—A railroad company was only re- 
quired to provide openings of sufficient size in 
its embankment to carry such a volume of water 
as could reasonably be expected to pass through 
them.—King v. Lusk, Mo., 196 S. W. 67. 

99. Wills—Contract.—Where testator agreed 
to devise land to plaintiff in consideration of 
care and support, and plaintii’ made improve- 
ments on the land and care for testator, but the 
will. was void, the contract was enforceable 
against the heirs who took the intestate prop- 
erty.—Worden v. Worden, Wash., 165 Pac. 508. 


100. Undue Influence.—Evidence regarding 





an 88-year-old testator’s Spiritualistic activities, 
belief in mediums, etc., sustains verdict that his 
will leaving property, except for minor legacies, 
to a Spiritualist companion, who had obtained 
$85,000 from him during his lifetime, was void 
for her undue influence and his mental incapaci- 
ty.—In re Willits’ Estates, Cal., 165 Pac, 537. 











